Memo: Responsibilities of ACT trustees

(From CC3: Responsibilities of Charity Trustees)

How long does the appointment of a charity trustee last?

As long as the governing document specifies (ACT’s constitution does not specify) or until the trustee dies, resigns or is removed from office.

The Council may wish to insert a clause into the constitution specifying that the length of service is the same as that of Council members if they only want serving council members to be trustees. 

Can trustees be paid for their duties?

Generally, no. Trustees are not entitled to receive any payment from the charity other than reasonable expenses (such as travel costs). They cannot directly or indirectly benefit from the charity by:

· Borrowing money; or

· Making contracts to do business with the charity

Clarify with charity commission whether this includes earning money via an ACT training consultancy.

There is an exception to this rule where there is an express provision in the governing document allowing payments to trustees and/or allowing them to do business with the charity. In special circumstances the Charity Commission can authorise a transaction between the trustees and a trustee personally.

A trustee cannot be an employee of the charity, unless there is either an express provision in the constitution to authorise it (there isn’t in our case) or the Charity Commission authorise it.

If a trustee wants to be employed by the charity they must resign their trusteeship. However, a trustee cannot use his or her position in order to receive a benefit from the charity and then resign, so the trustees would need special authorisation in this case.

What principles are needed to guide charity trustees when administering a charity?

Where the trustees are required to make a decision which affects the personal interests of one of their number, the constitution may require that that person not be present at any discussion or vote on the matter. (ACT’s constitution is silent on the matter). Even where it is not required in the constitution, the Charity Commission strongly suggest that this procedure should be followed as a matter of good practice. 

What else do the trustees of a charity need to take into consideration?

The Charity Commission recommends that trustees find out what work is being done by similar organisations operating in the same area. They should avoid overlapping or duplicating their efforts.

Charities should not use their resources to do what is already being done by statutory services. Trustees are responsible for setting the strategic aims, objectives and direction of the charity. An important element in this is identifying risk arising from the charity’s activities and the management of that risk. 

There is a general rule that trustees act in person and that decisions concerning the charity are taken by the trustees acting together. The trustees can form sub-committees but these can only make recommendations. The decision of whether or not to act on the recommendations must be taken by all the trustees. 

Trustees may need to delegate to employees decisions on day-to-day management matters. It is recommended that the scope of the delegated authority is clearly laid down in writing and that instructions are given for decisions on important matters to be reported to the trustees. 

What are the liabilities of charity trustees?

Trustees are collectively responsible in liabilities to third parties incurred by them or on their behalf.

What duties do charities have in respect of charity property?

Trustees must exercise overall control of the charity’s financial affairs. They must ensure that proper financial controls are in place.

See CC8 Internal Financial Controls for Charities 

Are charity trustees required to keep accounts?

There are legal requirements for:

· Keeping accounting records

· Preparing charity accounts and annual reports

· An independent examination of the accounts (in ACT’s case)

· Submission of the accounts, annual reports and annual returns to the Charity Commission

· Making the accounts available to the public

Trustees must produce an annual report to go with the accounts. Together they form a report on the trustees’ activities and this allows them to fulfil their duty of public accountability. The accounts provide financial information as to incoming resources, spending and the assets and liabilities of the charity. The annual report should explain what the charity is trying to do, how it is going about it and whether it has achieved its objectives for the year. 

