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Introduction to Schools OUT response:  Our Key Principles
This aim of this short introduction is to set out the context in which the answers to the individual questions in the consultation are made. The answers need to be read in conjunction with these paragraphs in order to establish the central principles that underlie Schools OUT’s position on these issues.

Schools OUT was involved in the lobby to ensure that the proposed regulations - now the subject of consultation - were included in the Equality Act 2006. It has been our fundamental position that discrimination on grounds of sexual orientatation is absolutely as unacceptable as discrimination on any other grounds currently prohibited by law; and that while lesbians, gay men and bisexuals remained without protection from discrimination in any area of life, they would continue to be seen as unequal overall. 

Where legislation condones a hierarchy of oppression, then you can be sure society follows; and schools have actively upheld that hierarchy. This is not conjecture: according to Hazel Wallace’s  Time to Think, verbal homophobia has doubled since 1984,  www.timetothinkresearch.co.uk . 

Furthermore, 60% of teachers in an online survey conducted by the Teachers Support Network and the Times Educational Supplement had experienced harassment or discrimination due to their sexual orientation or gender identity. (February 2006)

Schools OUT has been active, as an entirely voluntary organisation, for over 30 years; and has in that time worked in schools to raise the profile of LGBT people and combat homophobia. 

· We have produced a comprehensive website with many resources to tackle homophobia and to raise the profile of LGBT people in schools. 

· We were asked by the DfES to be an active participant in all the conferences that launched the Anti-Bullying Charter in 2004.

· We instigated LGBT History Month - which is now an annual event every February - and we are sponsored by the DfES, Metropolitan Police Authority, Metropolitan Police Service, Crown Prosecution, Department of Health, TUC, Transport for London, Amnesty and Marsh and Malone.

We welcome this proposed legislation - as we feel it will be a crucial step in enabling LGB - but we deplore the omission of Trans people, disenabling them from taking their rightful place as citizens. 

Moreover, our response to this consultation is based on the simple approach that that equal treatment must mean what it says, and that no exemptions should be permitted that would reduce the impact of the proposed regulations to anything less than the level of protection provided to any other group in society. These are basic human rights. The only exception to the ban on discrimination should be provisions to allow services specifically targeted at LGB people, whether commercial or social, to be maintained. This is because the LGB community, as a community, continues to face widespread prejudice and discrimination in society. Although the climate is improving, and the lead provided by Government action is and remains a vital component of this process, prejudice remains both widespread and sometimes deep-rooted.  This is, as we have already indicated,  particularly true of schools - the very places where prejudice, stereotypes, discrimination and misinformation have no place.

The same approach applies to Schools OUT’s view on the enforcement of the proposed regulations, where it will be essential to ensure that the same priority is given to sexual orientation cases as to any others. Furthermore, we are concerned that there may not be adequate support on the issue, nor for individuals taking cases, since there is no initial place of expertise on these issues. This in turn is because we have not had the history of legislation supporting us; nor have we had an organisation set up with that specific knowledge and experience base.

This response follows the order of the consultation paper and answers each question in turn. In some cases, the answers to one question are essentially the same as the answer to a previous question. In these cases, an abbreviated reply is given.

Meanings

In this response, for the sake of brevity,  “SO” stands for “sexual orientation” and “regulation” means the proposed new regulation that is the subject of the consultation, unless otherwise specified.

The Scope of the Regulations

Question 1: Do you agree that the new SO regulations should apply to goods, facilities and services?

Yes. If the law is to recognise the right of LGB citizens to equal treatment and if the law is to challenge commonly-held prejudices against LGB people, it is essential that LGB people should have the same protection against discrimination as is provided by the other anti-discrimination laws.

Question 2: Should the concept of goods, facilities and services have the same scope as in other equality enactments, in particular Part 2 of the Equality Act 2006?

Yes. For the same reasons given in answer to Q.1, it is essential that the protection against discrimination on grounds of sexual orientation has the same scope as is offered by the law to other groups in society, and in particular that the provisions of the Equality Act 2006 should have the same scope for both sexual orientation and for religion/belief. Failure to provide equal scope may lead to the conclusion that LGB people may have some rights, but are not entitled to equality. This was one of the primary concerns expressed at the time that the Equality Act 2006 was making its way through Parliament, when the government decided to add protection for religion/belief but not, initially, for sexual orientation. 

Question 3: Do you agree that we should provide an exemption from the prohibition on sexual orientation discrimination so that services to meet a specific and justified need can be provided separately to different groups on the basis of their sexual orientation? What specific activities would such an exemption need to apply to?

Yes, in principle. It is right that services set up to cater for a need that is particular to, for example, gay men or lesbians, should continue to be able to function effectively. It is necessary to understand, in order to explain such exceptions, that the need for such services often arises because of the prejudice faced by LGB people in society, such that mainstream services are found to be unwelcoming or lacking in understanding. There are several types of service where users will want to be confident that they share their sexual orientation with other users or that the service provider caters particularly for their particular needs.

Such considerations will apply to some health service provision that will be specific according to sexual orientation, and to some advice and counselling services. It would apply likewise to services that provide information, support and advice to particular communities, such as LGB telephone advice services, where belonging to a particular sexual orientation might be a necessary attribute not only of service providers (who will often be volunteers) or managers, but also of users.

Schools OUT itself would be such an organisation. We give telephone advice to a variety of people LGBT teachers, parents, heterosexual parents of homophobically/transphobically bullied pupils, and such pupils themselves.

It is crucial that such people can know that we are experienced in the issue, knowledgeable in the ways of dealing with it and have a total understanding of the subtle and pressing issues, which in the main can only be gained when one is a reflective member of the community.

Other groups would be LGBT youth groups which are frequently the only safe place that are LGBT and Questioning youth can go to be safe and get clear, accessible information on LGBT Issues.  Given the paucity of out (self declared) LGBT teachers in schools, and LGBT figures in media, sport, entertainment that reflect the diversity of our community, it is crucial that such groups are organised by out LGBT staff.

LGBT faith groups are also crucial.  Many faiths choose to find same sex relations problematic, and therefore are to say the least unwelcoming in their places of worship and social intercourse.  LGBT people of faith need a safe space to worship and socialise based on their faith.  LGBT groups based on ethnicity, and disability are similarly vital.  The media does not represent Disabled or Black and ethnic minority LGBT people, therefore places need to exist where disabled and or black and ethnic minority can be sure of a welcome and where care has been taken to make sure the premises and activities are fully accessible.  To date very few of our commercial premises have made themselves accessible to disabled people.

Gender specific groups are also crucial. In short, the  6 strands we recognise as needing some support to gain equality need to be catered for within the LGBT community and enabled by this legislation to do so.

 It will also apply to purely commercial activities, in which awareness of the particular needs of LGB customers has been a significant attraction, such as holiday companies or financial services, and it is welcome that the consultation paper recognises this reality and adopts an approach that would enable such operations to continue legally, providing they do not, in making clear that their operations are designed to suit the interests of LGB customers, seek to turn away non-LGB clients.

Question 4: Do you agree that premises should be covered by the SO regulations?

Yes. For all the reasons given already, and for the particular reason that discrimination by the vendor/letter in the selling or letting of premises can be especially hurtful and have serious consequences for those affected, we believe that the regulations should provide equal protection in this area as well.

Question 5: Do you agree that an exemption should be provided for selling or letting of private dwellings as described?

Insofar as this exemption is common to all anti-discrimination law, yes. It will be important however that the exemption is tightly drafted so as to prevent abuse by prejudiced landlords working to deny LGB people the right to rent space. It should not be permissible for (say) prejudiced owners of small hotels, B&B establishments (etc.) to make superficial alterations to the arrangement of their premises or means of functioning in order to avoid their obligation not to discriminate, and the drafting of the regulation should take this possibility into account. 

Question 6: Do you agree that private members’ clubs should be included in the SO regulations?

Question 7: What is your view on our proposal that both private members clubs and associations should be permitted to include having a particular sexual orientation as a membership criterion, but only where that criterion is explicitly connected to the purpose for which the club has been established?

Historically, clubs, bars and social groups (for example) have come into being specifically to provide for LGB people who have felt unwelcome in existing and mainly heterosexual establishments, or who have chosen to use such places as the only way to meet others of the same orientation, or who need a safe space to share with others in pursuit of a particular activity. In many cases, the existence or otherwise of such establishments have been the bedrock of local LGB communities. We would be concerned if there were to be a risk that LGB people might be denied the choice of using such welcoming and safe environments through a wrong application of the law now under consultation. The regulations therefore need to be drafted to achieve the objective laid down in paragraphs 3.20 and 3.21 of the consultation paper.

Question 8: Do you agree that the new SO regulations should apply to public functions as well as to goods, facilities and services? Do you think that any specific additional exceptions might be needed from a prohibition on SO discrimination in the exercise of public functions?

As we have indicated in the introduction, Schools OUT believes that discrimination on the grounds of sexual orientation should be treated in the same way as discrimination on any other ground currently covered by legislation. Therefore, we welcome the intention of this question to cover public functions.

There are no additions that we would propose to those already listed in paragraph 3.25. This list reflects that which exists for other areas of anti-discrimination law and there is no justification for extending it in this area alone.

Education

Question 9: Do you agree that schools should be covered by the SO regulations?

Question 10: Are there any circumstances in which you consider that schools, or a part of the schools sector, should be exempted from the regulations?

Question 11: Are there any areas of activity for schools for which you consider special provision needs to be made?

Schools OUT warmly welcomes the proposal to extend protection against sexual orientation discrimination to cover access to, and the provision of education, in schools in both the maintained and independent sector.

It believes that this must be followed through firmly and without exemptions. 

How this is done is also crucial and we would welcome the DfES providing clear guidance on how schools are expected to do this and how they will be inspected. The latter is crucial as we are aware how complex it is to make this work compulsory; however we would assume that all curriculum areas will need to address the issues, as discrimination is also the result of silence and invisibilising LGB people. It is in schools as we have indicated that there is an institutional heterosexism and homophobia supported by both the formal and informal curriculum.

The support shown toward LGBT History Month 2005 and 2006 lgbthistorymonth.org.uk in schools has been very patchy. The DfES - though the main funders or the project - has not felt confident enough to place its logo on the site; even though we have those of the MPS, MPA, Department of Health, Amnesty and the CPS. The project is in fact a crucial tool, albeit one of potentially many, that could make this legislation meaningful. As such, it needs more publicity and support.

If this is done, it will contribute powerfully to changing the climate in schools where homophobic bullying continues to be a serious problem (of which there are still far too many). These schools are steeped in a culture that has not yet historically reached the point of challenging sufficiently the deep-rooted myths and prejudices that have played on issues of the “corruption of youth”. Until the reality and understanding that LGB sexuality is as natural and usual as heterosexuality is enabled to permeate widely throughout the education system, the task of ending centuries of prejudice will continue to be an uphill struggle.

There are no circumstances in which schools, in any sector, should be exempt from the regulations. If LGB people are to be treated equally with other citizens, the role of school education is a critical factor. The prevalence of continued widespread prejudice, which is particularly pronounced among some young people of school age, will only be challenged effectively where the education system, in all its parts, makes it clear that to be lesbian, gay or bisexual is usual, and no less deserving of respect. 

The consequences of homophobia (and transphobia) for LGBT pupils and students are recognised in the research literature as including truancy and school refusal, under-performance at school, increased risk of mental impairment, low self-esteem which is linked to more risky sexual behaviour and risk of self-harm, including attempted and successful suicide.  

See http://www.dfes.gov.uk/research/data/uploadfiles/RR594.pdf
www.schools-out.org.uk
If bodies representing faith schools make contrary arguments Schools OUT believes that they should be challenged to explain how their views conform to the Government’s own targets to reduce attempted and successful suicide (for example, the Health of the Nation White Paper, 1992), how they match the constant exhortations to “drive up standards” and they are consistent with the “Five Outcomes for Children” set out in Every Child Matters.

It should be noted that when the government wrote Every Child Matters and Youth Matters, they ignored the issue of homophobia and LGBT youth. This is unfortunately typical of the service we get. While there is lip service to equality, LGBT issues are frequently neglected.

It is obvious that none of the 5 outcomes of Every Child Matters can occur where the is homophobia. There is not, however, the required joined up thinking to integrate all forms of oppression. It is crucial therefore that any attempts to water this down be challenged. No school - whatever its basis - can determine to ignore the needs and existence of a group of people when the laws of the country are recognising and working to challenge discrimination against them, however inadequately.

We have concerns about 3.30. It would appear that we are here condoning the concept of equal misery, so if a school does not deal with racist bullying effectively we cannot challenge their inability to tackle to homophobic bullying. Is this correct?

If not there needs to be clarity here. Surely all schools must deal with racist bullying; to say anything here that indicates otherwise is unhelpful to say the least.

In the box below you use the term ‘homosexual’; we prefer ‘LGB pupils‘.  This is in a way a clear example of how much we need education on these issues.  Homosexual is a throwback to the days of illegality and disease, admittedly not that long ago!  Imposed by the medical profession rather than chosen by us.

Although the consultation paper refers specifically to a range of subjects in which issues of sexuality are most likely to be immediately relevant (e.g. paragraphs 3.31 and 3.32), we believe that the regulations should make it clear that such issues might need to be raised within a school in many other parts of the curriculum, and that the right approach to sexual orientation must be taken in the teaching of all areas. This needs to be spelled out, otherwise schools may choose to adopt the narrowest possible interpretation of their duties.

As we have indicated schools at the moment are implicitly heterosexist.  For schools to take on this legislation they will need to make sweeping changes. At the moment the words ‘sexual orientation’ frequently appear to be code for LGB, so when the government says that SRE should not promote sexual orientation it is assumed to mean LGB, or as they would have it, homosexuality, for if they meant the full diversity of sexual orientation every book and lesson would have to undergo root and branch change. 

Therefore we need real clarity here as to what schools need to do. It is not wise to indicate which lessons might be involved as LGB identity and reality needs to be present in the entire syllabus.  Anything less is tokenistic, and implies that the syllabus is only dealing with sexuality and not identity.

Informal areas such as corridors notice boards and those in common or staff rooms should be made to equally publicise LGBT organisations alongside, for example pregnancy advisory service.

Whilst it is true that all oppressed groups have identity issues, as mainstream culture generally speaks to and about a white, middle class, straight, able-bodied male experience, the depth of the inaccessibility we face goes far deeper – to the very basis of who we are.

Furthermore, those potential identities, which would help us form our own, are firmly and systematically hidden from us at many of the trigger points in our lives:

· our growth within the family

· our growth with our friends

· our education – in school and outside

· the time we seek appropriate role models

· the understandings of our histories that can be used to give us some confidence and self-esteem within the present and help is organise for our future possibilities.

It is beyond doubt that people in the other equality strands face this discrimination on some levels, but there is almost an all-pervasive lack of support for us during our formative years.  It is this, in our view that forms the basis of our oppression and also informs the oppression of all other groups.

For us, the issue is most clearly and keenly our identity.

We need first to accept ourselves as who we are and then to assert our identities in the world.

The questions we need to ask are:

1. Do we have access to the things we need to create a positive identity for ourselves; for the group to which we consider we belong?

2. Do we have access to a wide range of appropriate and positive role models?

3. Do we have access to our histories, the nature of past oppressions, and the struggles against them?

4. Do we have a positive understanding or who we are now, what is left to be achieved and the confidence and self-esteem to work towards it?

5. What prevents us from feeling positive about ourselves?

6. What prevents us from accessing positive role models?

7. What prevents us from knowing we have a history?

8. What prevents us from understanding our past and applying the knowledge gained to our present and then use it to frame our possible futures?

9. What prevents us from using that knowledge to challenge the oppression we currently face and to move forward in solidarity with others?

10. If it is agreed that LGBT people find these necessary positives difficult to access, what needs to be put in place in order to increase this accessibility?

 

It must be accepted that people will need access to a wide and complex range of people, histories, cultures. lives, theories and events so that the diversity of this and every other community can be satisfied.

By asking these questions and seeking answers to them we begin to understand the nature and depth of our oppression and the discrimination we face. We will also contribute to an understanding of the oppression and discrimination of others.

It is only by doing this that we will be able to tackle the problems that face our young people, those unable to come out, the isolated and the confused; in fact the most vulnerable in our communities.

If we do not get the basics right, we leave the most vulnerable open to attack and will continually be dealing with symptoms rather than causes.

Civil partnerships, combating homophobic bullying and job protection are very important issues, but small beer compared to this.

3.32 reiterates that schools can exercise appropriate flexibility to ensure that the subjects they are obliged to teach can be taught in a way that is relevant and appropriate to the schools ethos and with the individual teacher feels comfortable.

This seems to us to be enabling a ‘post code’ service that allows discrimination.  To say it relies on a teacher feeling comfortable seems a very real problem - there is little or no chance in the training of teachers for them to explore issues about their sexuality - let alone explore LGBT issues; so it is unlikely that they will feel comfortable. 

We cannot get a crucial cultural change going if we rely on teachers comfort without offering clarity on what they should be doing and training them to do it.

It is worth noting that some faith schools have led the way in tackling homophobia and that others have deliberately ignored the work. 

This is not an attack on faith schools per se.  We do not assume that all faith schools or academies will neglect this area of work. But we do seek that the legislation makes it impossible for them not to tackle it.

The statement in paragraph 3.33, however, causes Schools OUT alarm and concern, for the following reasons. 

1 It has already been clarified by the High Court that the exemption “for the purposes of organised religion” contained within the Employment Equality (Sexual Orientation) Regulations 2003 is to be narrowly construed to apply, in effect, to ministers of religion only. Even though Schools OUT believes that this exemption remains wrong (and see the next section of this response), it is nonetheless the current interpretation of the courts, but even within this interpretation there can be no justification for allowing a school with a particular faith ethos to override the law of the land by disregarding the obligation to teach that people of a different sexual orientation are equal citizens, are due equal respect and are to be treated no differently from any other person. If the purpose of schooling includes preparing young people for life as responsible adults respecting difference and diversity in society, it is quite unacceptable to suggest that when it comes to sexual orientation, this consideration no longer applies.

2 The school cannot tackle homophobic bullying if, at the same time, it ignores the reality of LGBT people in the community, and curriculum. It therefore must be made compulsory for all schools to adopt a totally inclusive policy throughout its formal and informal curriculum and all its policies making LGBT people explicitly visible in them all.

Note this article from Australia

Rodney Croome . gay advocate

 http://www.rodneycroome.id.au/weblog
Tue May 16, 2006

Health 

Left to our own devices

Preventing suicide involves affirming sexual and gender diversity in schools. 

Last night's Four Corners' episode on the suicide of Campbell Bolton gave us an insight into what killed that young man, and what could have been done to prevent his death. 

But the insight came from what was left unsaid and unexamined.

The boy's mother made it clear how inappropriate it is for a teenager to be prescribed potent drugs without his family's knowledge and supervision.

The suicide expert made it clear that resilience to self-harm is something, which should be instilled from the earliest age.

But nothing was said – no advice given or proposals made – about how to provide gay teenagers with the support they need.

Same-sex attraction was portrayed as something, which individuals simply have to deal with, as best they can, on their own, in a hostile world.

The message is reinforced by the fact that amongst all the associated resources on the episode's web page there's five about acne drugs and none about sexuality, not one.

Whether this attitude comes from a bare tolerance of homosexuality, or a sense of powerlessness in the face of overwhelming prejudice, the effect is the same: all responsibility for handling discrimination and finding some inner peace is abdicated to the very person least able to carry that responsibility.

So what could have made Campbell Bolton's life a little easier, and his death a little less likely?

It's simple. Better information and support at school. 

Campbell may have been out to a few trusted friends, but he was obviously very sensitive to the anti-gay prejudices of his peers, and of society in general. 

He may have made his way to Oxford St, but he was clearly unprepared for and/or unhappy with what he found. 

His school had a responsibility to tackle the prejudices that gnarled his sense of self worth, and the prepare him for the big, wide world of gay sex and relationships.

There was no evidence it did either.

Four Corners obscured Campbell's school's identity, but left us with the impression it was a church school.

Of course, its failure is not because of this. Most state schools are no better.

But the exemption church schools have from anti-discrimination law in NSW means there is no incentive for them to lift their game.

"Hold on", some people will interject at this point. "How did we get from youth suicide to anti-discrimination law? It's not right to use this tragic death to push gay law reform."

Well, actually it is. 

Two years ago I met a group of gay students who had just graduated from grade 12 at a Catholic college in Hobart.

Their college has very good sexual diversity programs. There are gay positive posters all around the school. 

To my surprise the students credited this, not only to understanding teachers and a far-sighted principal, but to the Tasmanian Anti-Discrimination Act, which imposes a clear obligation on all schools, without exception, to tackle the prejudices which underlie discrimination.

They were Campbell Boltons who had heard the right messages from their teachers. They were Campbell Boltons who felt valued and protected not despite being gay, but because of it.

And they were alive.

I know there is more to preventing suicide than good laws, brave teachers and smart posters.

That's because I know what it's like to be the golden boy, dearly loved by family and friends, showered with other's hopes, joys, and expectations, weighed down by awards on speech night, but when you're alone at night, hating that one thing inside yourself that you fear will let everyone down.

If I'm honest I can see that what probably saved me from Campbell's fate was the strange communalism of the world I grew up in. I learnt early on that I am nothing without others, and they are diminished without me. I loathed this intense interconnectedness as a teenager. I just wanted to be myself. But I have since come to credit it with my life.

Campbell, too, would have had profound and unique influences on his life and death that went far beyond public policy. So does everyone who contemplates suicide.

I guess that's the point. These influences may be personal and profound, but still there's a need for us to respond to suicide as a society. 

As a political community, we have an ethical obligation to sustain the happiness, hope and life of the members of our community by shaping laws and policies which contribute to that end.

I can't say whether attending a school which uplifts young gay, lesbian, bisexual and transgender people instead of leaving them out in the cold, would have prevented young Campbell's death.

But I am certain it would have given him a much better chance of living.

We have a long list of young people in this country who have committed suicide, and schools manage to wriggle out of responsibility see Laura Rhodes and the killers of David Morely were of school age.

3 Schools OUT is aware that a number of religious organisations are likely to press for exemptions to be put in place, to enable them to continue to teach that homosexuality is variously inferior, a disorder or a “sin” (etc.), according to their doctrines. While it may be difficult for schools run by some (but far from all) faith groups to reconcile their own views with their legal obligations, that is a problem for them, created by their own interpretation of their doctrines. On principle, the law should not allow exceptions for bigotry. It is rightly not legal for schools to teach that people of other races, for example, are inferior human beings (Race Relations (Amendment) Act), or that disabled people can be treated as anything other than citizens with equal rights (Disability Discrimination Act 2005). Equally it is illegal to suggest that one gender has more opportunities or is inferior, (Sex discrimination Act). In the spirit of the commitment to equal treatment that otherwise runs through these regulations, the only consistent application of this principle will be to deny any exemption for prejudice, or lack of visibility. Otherwise, some sections of the community will not be taught the need for equal respect for LGB people, but rather the contrary, with potentially damaging repercussions both for community relations, and for individual LGB people.

4 The massive underreporting of homophobic crime and the paucity of prosecution of what homophobic crime is reported, leads both LGBT people and the community to believe that homophobic crime is both acceptable and easy to get away with. Until education tackles this issue by being proactive and inclusive we will not see a rise in these crimes being treated effectively.

5 In particular, LGB pupils in such schools will continue to suffer terrible oppression. It will be impossible for a school to apply the provisions of the regulation concerning homophobic bullying as outlined in paragraph 3.30 if at the same time, they are allowed to teach that LGB people are inferior or do not exist, etc.

6 The establishment of an exemption on these grounds will serve to send out the message that the only people allowed, legally, to discriminate on grounds of sexual orientation are those who are already prejudiced against LGB people. This would be a significant derogation from the principle of equality, all the more important in that faith schools represent a growing proportion of education provision, and that current proposals would lead to a further increase in trust schools, and it is known that faith groups would take over the running of many of them. In consequence, the offering of an exemption on grounds of homophobic doctrines would significantly worsen the overall position; it would place many LGB pupils in an extremely disadvantageous situation; and it would dangerously counteract the general intention of anti-discrimination legislation to promote equality. The proposed regulations rightly deny to discriminatory hoteliers, for example, the legal right to deny use of their facilities to LGB people, whether or not the reason for the discrimination is religious belief. The same principle should also apply to schools.  

For all the above reasons, Schools OUT opposes the suggestion that any school should be exempted from teaching that LGB people exist, are equal and are entitled to equal treatment in all areas of life, as laid down by law. The regulation should be clear, and specific, on this point.

Given the paucity of training on these issues, there needs to be monies and expertise set aside to enable schools to gain the competence and confidence to work effectively, imaginatively and joyously in the reality of the diversity of the whole community.

We have serious concerns about the phrase 

In the context of the new regulations, we intend to use the current statutory and non-statutory framework to ensure that schools in the maintained sector deal appropriately with subjects and situations where sexual orientation is a relevant issue

The phrase ‘sexual orientation’ as a euphemism is unhelpful here, since it obfuscates that we are talking about people and identity.  It seems to be impossible that we legislate when it is appropriate to talk about black people, disabled people, women or lesbian, gays and bisexual and heterosexual people. 

It does not take into account: that at the moment we are existing in a world that is inherently heterosexist; that, unless we say otherwise, everyone is presumed normal (that is, heterosexual) with the implication that LGB people are abnormal.  It is therefore not sufficient to give schools the opportunity to decide when it might be relevant, without first giving people who make such decisions the opportunity for some experiential training and exploration of both the formal and informal curriculum to determine where the heterosexism is implicit and discover ways to make it more inclusive.

Schools OUT feels very strongly that this paragraph needs deep rethinking and that words like ‘appropriate’ and ‘relevant’ cannot be used unless very clearly defined.

We say this in a context.

1. Section 28 has only been abolished for three years

2. The age of consent has only been equal for 5 years

3. Schools have a great deal of autonomy thanks to LMS

4. The DfES, though funding LGBT History Month, have not given us permission to use their logo on the site
5. The DfES did not promote LGBT history month in their publications to schools in 2005 and 2006

6. Recent research has revealed the very high level of homophobic and trans bullying of teachers in our schools
7. To date teachers have not used the tribunal procedure that flowed from the employment 2003 regulations

8. The written media have consistently either pilloried LGBT history month and wilfully seen it as a sexual project rather than an identity one, or ignored us

9. Press coverage has hampered schools taking advantage of effective projects such as Theatre in Education projects exploring the issues, as they fear either local press reaction or adverse parent reaction

10. The reality that 73% of parents would be comfortable with either their children or children of close friends being taught by a LGB person is not known

i. See Profiles of Prejudice Stonewall’s Citizenship 21 Project 2001 MORI poll 

11.  That the word gay is used in schools throughout the country to describe anything that the speaker see as dysfunctional or that they disparage.

12.  That this use of language is not consistently challenged as homophobia or indeed that all teachers recognise it as such

13.  That homophobic verbal abuse has doubled in schools since 1984




See Wallace Time to Think
14. That the media ‘allow’ certain LGBT people to appear they are in the main white non disabled, men, in the entertainment industry. The stereotypes are rarely challenged in the media.

15. That children with LGBT parents are seriously bullied because of homophobia

16.  That very few LGBT staff in schools are out to their students.

17.  That the DfES have not made the same sort of moves the police forces have in celebrating, recruiting LGBT staff and training on LGBT issues

Given such a landscape, we hope that it becomes clear that such a statement is to say the least unhelpful and at best inadequate in making sure the very deep changes that will need to be made are so done.

Religious Organisations

Question 12: Do you consider that an exemption should be provided from the regulations for some of the activities of religious organisations?

Question 13: Do you agree that these exemptions should be restricted to activities that are primarily doctrinal? Are there any other activities that you consider should be covered by an exemption, what are they and why do you consider they need to be exempted?

Paragraphs 3.36-3.38 approach this issue correctly. Services provided for the public on behalf of a public body must clearly fall within the scope of the regulations. Social and welfare services provided for a community must likewise comply with the non-discrimination provisions. Nor should activities provided by religious organisations for primarily commercial purposes be excluded, any more than any other commercial service.

Schools OUT does not accept that any activities of religious organisations should be exempted from the requirement not to discriminate, whether these are “doctrinal” or for any other reason. Applying the same principle that we have argued consistently in this response that nothing in the regulation should provide LGB people with fewer rights than other groups facing discrimination are provided with by the law, we would point out that the Race Relations Act does not allow any exemption from its provisions for the activities of religious organisations, therefore there is no case for offering exemptions on the issue of sexual orientation.

It is actually the case that in many of the faiths that exist in Britain today, there are active groups of believers in that faith who are themselves LGB or T, or who are not themselves LGBT, but support those who are, and who are working to win acceptance within their particular faith group. Schools OUT offers its support to the work of such groups as representing the best way to bring about recognition of equality and diversity within all faith groups. Allowing any exemption is to give credence to the arguments (however “narrowly” constrained) that it is legitimate for religious organisations to ignore the law of the land that applies to everyone else, and to undermine existing efforts to push a religious organisation to respect diversity.

Furthermore, as some of these organisations may be in receipt of public funds for various of their activities, it would be particularly grotesque that they might be permitted to teach, for alleged doctrinal reasons, a view that is opposite to, and thoroughly undermining of, the approach of Government, parliament and the law that LGB people are equal to others. 

If teachers of any given faith (or indeed none) are found preaching hatred of LGB people, this is a matter that ought to be dealt with through criminal laws, either existing laws against incitement to violence, or specific laws that do not yet exist on incitement to homophobia, but should and may do so in a single equality act in the near future. If however their teaching contradicts the law that makes sexual orientation discrimination illegal without reaching such depths, then that is a problem and a contradiction for the religious organisation, and one for them to resolve. 

There needs to be an understanding that discrimination occurs when LGB people are invisible in the curriculum and in the culture of the school. It is not enough to say that we need to make sure that teachers and schools do not say bad things about LGB people; it needs to be made clear within the culture and curriculum of the school that LGBT people in all their diversity exist, and are productive members of the society both in the past, present and future.

Our view is that it is not one that should be allowed for by the law, which otherwise is confirming that if one is prejudiced because of one’s doctrine, then that is legal. This should not be the message given by the law.

It should also be noted that there are many religiously affiliated youth groups, such as the Girl Guides, the Boy Scouts and the Salvation Army, that must be given very clear guidelines as to how this affects them and what is expected of them, so that they make the existence of LGBT people visible and clear in all their work .

Question 14: Do you agree that an exception should be provided for charities that provide services specifically to people because of/according to their sexual orientation?

We welcome the commitment given in paragraphs 3.39-41 to enable charities established to provide services specifically for LGB people to continue to function. This is entirely correct: the prejudice and discrimination often faced by LGB people has led to the establishment of charitable services (along with the social and support groups already dealt with under questions 6-7) that are an important part of the facilities available to LGB people, and there is a continued need for their targeted services. 

Schools OUT sees this as crucial. At present, there is no way that we can trust most youth provision to give appropriate, safe, celebratory space for LGBT students.  We hope that this legislation will begin to change that.  However, in the recognition that that this process will be slow, and there is little evidence that this law has inbuilt influence and monitoring, we see the provision of space explicitly for LGBT youth in all its diversity to be imperative.

Types of discrimination

Question 15: Do you agree that the SO regulations should include direct and indirect discrimination as well as victimisation? Are there any particular considerations or situations that should be taken into account in how such provisions are drafted?

Yes, Schools OUT agrees that the regulations applying to sexual orientation should offer the same protection as is available under all other anti-discrimination provisions. It is particularly important that the regulation covers association or assumed sexual orientation. Very often, for example, a person will be perceived to have a particular sexuality on the basis of rumour, prejudice or stereotyping, which may well not be accurate. In this kind of case any subsequent discrimination must also be caught, regardless of whether the alleged sexual orientation turns out to be accurate or not.

At Schools OUT we have had an increase in the number of contacts from LGBT parents because their children are suffering severe homophobia in schools and their teachers response has been, to say the least, unhelpful. It needs to be made clear that any action that colludes with homophobia is not acceptable.

The Metropolitan Police definition is useful here:

A Homophobic Incident is..
1 Any incident which is perceived to be homophobic by the victim or another person.

1 That is directed to impact upon those known or perceived to be lesbian, gay, bisexual or trans people
The regulations need to make clear that discrimination is the ignoring of the needs and existence of LGBT people. This is absolutely vital and not mentioned in this document.

An example would be helpful

A school celebrates Black History Month and does not celebrate LGBT history month.

If teachers in the school wish, their marriages are mentioned in assembly, however when a lesbian informs the school of her civil partnership and wishes it to be mentioned, it is not.

There are posters in the school and information about youth clubs, however there is no mention of the local LGBT youth clubs.

When using the computers in schools, youth clubs etc access to legitimate LGBT sites  are blocked by the ‘nanny systems’

When teaching Shakespeare at no time is it mentioned that there is a debate about his sexual identity.

When discussing Jackie Kay’s work there is no mention that she is a black lesbian mother.

That first reading books have no images or mentions of the full diversity of the community, and do not include LGBT people.

Question 16: Do you agree that discriminatory practice should be included in the scope of the SO regulations?

This is a potentially important measure enabling those suffering discrimination as a result of unwritten policies (that would, if written down, breach the law) and may be widespread. 

At Schools OUT we are concerned that this is taken very seriously. Given the extensive homophobia in all youth provision, we feel that this is a crucial area and we wish to be involved in the work that will deal with harassment.

Anti-bullying work in schools is now recognised, but all too often the need to mention homophobic bullying is not recognised given the present landscape (see above). It needs to be mentioned, since otherwise staff frequently do not deal with it as it comes under the ‘too difficult’ banner, or do not recognise it when it occurs.

There are also inappropriate responses to it, such as banning the word gay completely which of course reinforces homophobia.

Question 17: Do you agree that discriminatory advertising should be included in the scope of the SO regulations?

In certain circumstances, yes. For example, we would see it as appropriate for service providers to state in an advertisement that they were LGBT if it were to indicate that they understood the needs of LGBT people in providing the service. This might be in professions that involve people are coming into a home - such as plumbing, decorating etc.

It might also be in offering flat shares, and in personal ads for relationships. All the above seem to us appropriate.

Question 18: Do you agree that instructions to discriminate should be covered by the SO regulations?

Yes. In order to be consistent with the rest of the proposed protection, it will also be necessary to include both advertisements and instructions to discriminate, as proposed.

Question 19: Do you agree that the validity of contracts should be covered by the SO regulations?

Yes; it must not be legal in any matter to have provisions that allow acts of discrimination.

Enforcement

Question 20: Do you agree that the enforcement provisions for the SO regulations should match those for the other equality enactments?

Yes, enforcement is an essential accompaniment to a legal right, and it is correct that it is proposed that the same mechanisms apply in this case as in other cases of discrimination law.

Training is needed for the judiciary who will be dealing with these cases. We have seen in the employment tribunals gross ignorance and prejudice. The Equal Treatment bench book would be worth issuing to all concerned see http://www.jsboard.co.uk/etac/downloads/sexual_orientation.doc
Clarity and support will be needed to enable people to take cases. There needs to be an advertising campaign to say who can support such cases where people can go and how it is to be funded.

Question 21: Do you have any comments on the Government’s plans for how the SO regulations will be enforced and supported by the CEHR?

The creation of the CEHR offers a significant opportunity to make it clear in practice that discrimination on grounds of sexual orientation is taken as seriously as discrimination on any other grounds. It is essential that, both in the drafting of the regulations themselves, as well as in mechanisms provided for their enforcement, this same equality is demonstrably maintained.

At no point in the past have LGB people had access to statutory services providing support, advice or representation to enable people to challenge discrimination. Nor will they have any such support for the twelve months between the enactment of these regulations and the promised arrival of the CEHR. During this period, it is vital that the Government acts to provide the missing support, advice and representation for LGB people to be able to claim their rights. This should certainly be done with a campaign to alert both businesses and individuals to the enactment. 

Alongside this, Schools OUT proposes that existing agencies be equipped to provide support and advice as an interim measure for the year before the CEHR is established and that this be widely advertised. In the absence of such support, many cases of discrimination are likely to remain unchallenged through the lack of any means for individuals to enforce their rights.

Schools OUT has expressed elsewhere its concerns about the proposals for establishing the CEHR as they stand. In the context of LGB rights, the prime areas for anxiety are:

1 That intentionally, or unintentionally, a hierarchy will be established in the organisation in which some areas of discrimination are treated as more important than others, and therefore that some areas, such as sexual orientation, may receive less than a fair share of the CEHR’s resources;

2 That a philosophy of “economy of scale” will lead to a reduction overall in the resources allocated to the CEHR compared with those provided for the existing commissions, even though the CEHR will have taken on additional areas not already covered by a commission. Any such approach will inevitably risk the consequence of a hierarchy being established in practice inside the CEHR, whatever the intentions of the government, as resources are found to be inadequate to meet demand;

3 That sufficient care is taken to ensure that the CEHR, from its governing body down, and through, its staffing arrangements, ensures that it has authoritative and experienced persons familiar with LGB issues, and who are themselves openly recognised as LGB, as part of the staff. As in any area of discrimination, dealing with allegations of sexual orientation discrimination may well require particular sensitivities as well as the knowledge by the claimant that the person they are talking to is able to emphasise directly with them. 

4 That, given the small number of other organisations equipped to represent LGB people in their legal cases, the CEHR has sufficient resources to assist in, and a policy of, taking sexual orientation discrimination cases through the courts.

5 That particular attention is paid to the importance of ensuring access to CEHR support at local/regional level. This may be of special importance to LGB people who have, as already outlined, relatively fewer possible points of support and advice than other people, unless they are members of a trade union.

6 The issue of training and advice is crucial here as there is a root and branch change needed in thinking and provision in some services. It is clear from the training that supported the employment regulations that there is a paucity of real understanding of the issues. Care needs to be taken on who delivers such training.

Ends.
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